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ENVIRONMENTAL  BILL  OF  RIGHTS 
RESPONSE  TO  PUBLIC  COMMENT 


BACKGROUND 


The  Ontario  government  announced  the  creation  of  an  Environmental  Bill  of  Rights  Task 
Force  on  October  1,  1991.   The  mandate  of  the  Task  Force  was  to  develop  a  draft 
Environmental  Bill  of  Rights  based  on  5  principles  established  by  the  Minister  of  the 
Environment. 

The  Task  Force  was  made  up  of  representatives  from  business,  environmental  groups,  the 
legal  profession,  and  government.  Through  extensive  consultation  with  members  of  their 
constituencies  between  October  1991  and  June  1992,  the  Task  Force  ensured  broadbased  input 
for  the  development  of  the  draft  Bill. 

The  Task  Force's  report,  including  the  draft  Bill,  was  introduced  to  the  Ontario  Legislature  on 
July  8,  1992  at  which  time  the  Ministry  of  the  Environment  invited  public  comment.   Over  a 
four  month  period,  written  and  oral  comments  were  received  from  labour,  farmers,  business 
and  industry,  municipalities,  environmentalists,  environmental  consultants,  lawyers  and 
individuals.   In  all,  over  two  hundred  written  submissions  were  made  from  representative 
associations,  interest  groups,  and  individuals. 

The  Task  Force  reviewed  the  public  comment  and  made  59  supplementary  recommendations 
to  the  Minister  of  the  Environment.   Preparation  of  the  Environmental  Bill  of  Rights  (EBR) 
was  based  on  the  Task  Force  Report,  the  draft  Bill  and  the  59  Supplementary 
Recommendations.  The  Minister  of  Environment  and  Energy,  Bud  Wildman,  introduced  the 
Environmental  Bill  of  Rights  into  the  House  for  First  Reading  on  May  31,  1993. 

Copies  of  the  original  Task  Force  Report  (July  1992),  the  Supplementary  Recommendations, 
and  the  Environmental  Bill  of  Rights  (Bill  26)  are  available  from  the  Public  Information 
Centre,  Ministry  of  Environment  and  Energy,  135  St.  Clair  Ave.  West,  Toronto,  Ontario 
M4V  1P5,  or  by  calling  323-4321  or  1-800-565-4923. 


RESPONSE  TO  PUBLIC  COMMENT 

The  Bill  which  was  introduced  to  the  Legislature  for  First  Reading  is  a  revised  version  of  the 
draft  Bill  released  in  July,  1992.  These  revisions  are  largely  the  result  of  comments  received 
from  the  public  during  the  consultation  period  from  July  to  October  1992. 

While  many  comments  supported  the  Environmental  Bill  of  Rights,  numerous  concerns  were 
raised  regarding  various  aspects  of  the  Bill.   The  comments  have  been  categorized  into  14 
major  issues: 

1.  RATIONAIJE  for  an  environmental  bill  of  rights  (EBR) 

2.  COSTS 

3.  APPLICATION  OF  THE  BILL 

4.  PREAMBLE  AND  DEFINITIONS 

5.  PURPOSES 

6.  STATEMENT  OF  ENVIRONMENTAL  VALUES 

7.  PUBLIC  PARTICIPATION  IN  PROPOSED  DECISIONS 

8.  ENVIRONMENTAL  COMMISSIONER 

9.  .      REQUESTS  FOR  REVIEW 

10.  REQUESTS  FOR  INVESTIGATION 

11.  CAUSE  OF  ACnON  FOR  HARM  TO  A  PU BUC  RESOURCE 

12.  ELIMINATION  OF  THE  PUBLIC  NUISANCE  RULE 

13.  RIGHT  TO  REFUSE  WORK 

14.  HRST  NATIONS 

This  document  is  the  response  by  the  Ministry  of  Environment  and  Energy  (MOEE)  to  these 
issues. 
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1.     RATIONALE  FOR  THE  BILL 

How  does  the  EBR  add  to  existing  efTorts  to  protect  the  environment? 

The  EBR  provides  the  public  with  greater  rights  of  participation  in  environmental 
decision-making.   The  Bill  gives  members  of  the  public  the  right  to  comment  on 
proposed  decisions  which  are  environmentally  significant.   Because  more  interests  and 
concerns  will  be  brought  to  the  attention  of  government,  sounder  decisions  will  be 
made.   The  Bill  also  creates  a  right  to  request  reviews  of  policies,  prescribed^  Acts, 
regulations,  and  instruments^,  and  to  request  investigations  of  alleged  contraventions. 
If  government  does  not  respond  to  complaints  about  alleged  violations  of 
environmental  laws  in  a  satisfactory  manner,  members  of  the  public  may  take 
offenders  to  court  to  seek  an  injunction  to  stop  the  pollution  and/or  a  plan  to  remediate 
the  damage  caused  to  a  public  resource.  The  Bill  also  expands  existing  protection 
from  employer  reprisals  to  employees  exercising  their  rights  under  the  EBR. 

The  Bill  ensures  government  accountability  for  enviroimiental  protection  in  a  number 
of  ways: 

i)  Ministries'  compliance  with  the  Bill's  requirements  for  public  participation 

are  subject  to  the  review  of  an  Environmental  Commissioner  who  will  report 
annually  to  the  Legislature. 

ii)         Following  public  consultation  on  proposed  environmental  decisions,  ministers 
are  required  to  give  notice  of  how  the  public  comment  affected  the  decision. 

iii)        Ministries  are  required  to  prepare  Statements  of  Environmental  Values 
outlining  how  environmental  considerations  will  be  integrated  with  other 
considerations  in  each  ministry's  decision-making. 

iv)        Ministries  are  required  to  respond  to  public  requests  for  review  and 
investigation. 

v)         The  government  may  have  to  explain  its  conduct  in  the  courts  if  a  lawsuit  is 
brought  by  a  member  of  the  public  against  a  company  or  individual  violating 
environmental  laws  and  causing  harm  to  a  public  resource. 


^"Prescribed"  refers  to  those  Acts,   regulations,   and  instruments  specified  in   the 
regulations  accompanying  the  Bill 

^  "Instrument"  refers  to  any  legal  documents  issued  under  an  Act  such  as  a  permit,  licence, 
approval,  authorization,  direction  or  order. 
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COSTS 

Many  concerns  were  expressed  thai  the  EBR  could  impose  a  heavy  financial  burden 
on  the  provincial  government  and  the  Ontario  taxpayer. 

How  in  a  period  of  fiscal  constraints  can  the  government  Justify  the  EIBR  with  its 
associated  costs? 

The  EBR  will  result  in  enhanced  environmental  protection  through  provisions  for  early 
public  participation,  and  the  opportunity  for  reviews  of  certain  policies  and  prescribed 
Acts,  regulations  and  instruments.   As  such,  the  EBR  is  pro-active  in  preventing  the 
province  from  incurring  the  costs  of  environmentally  unsound  decision-making  which 
would  be  borne  by  future  generations.   In  addition,  guaranteed  responses  to  requests 
for  investigation  and  the  public's  ability  to  use  the  courts  to  enforce  environmental 
laws  where  government  fails  to  do  so  will  ensure  that  environmental  problems  are 
more  thoroughly  addressed. 

The  Ontario  government  agrees  that  costs  of  the  EBR  must  be  minimized.   To 
accomplish  this,  certain  provisions  of  the  EBR  will  apply  to  ministries  immediately  (to 
ensure  that  the  principles  of  the  EBR  become  enshrined  in  decision-making),  and  other 
parts  of  the  EBR  will  be  phased  in.   MOEE  will  streamline  existing  processes  to 
ensure  that  the  EBR  does  not  become  an  additional  layer  of  bureaucracy.   MOEE  will 
be  fully  subject  to  all  parts  of  the  EBR  in  the  first  year  of  implementation.   Other 
ministries  will  benefit  from  the  MOEE  experience.   Another  cost-efficient  measure  is 
the  establishment  of  the  electronic  Registry  as  a  bulletin  board  service  using  an 
existing  government  information  network,  rather  than  the  establishment  of  a  new 
stand-alone  system  which  was  once  contemplated. 


3.  APPLICATION  OF  THE  BILL 

3.1        Will  the  Bill  apply  to  more  ministries  than  the  four  which  the  Task  Force 

recommended  (Ministry  of  the  Environment,  Ministry  of  Natural  Resources, 
Ministry  of  Northern  Development  and  Mines,  and  Ministry  of  Agriculture  and 
Food)? 

The  Bill  will  apply  to  fourteen  ministries  across  the  Ontario  government.   The 
application  of  the  various  parts  of  the  Bill  to  ministries  will  be  phased  in. 

All  fourteen  (14)  ministries  will  be  required  to  produce  a  Statement  of  Environmental 
Values,  and  place  notice  of  proposed  erivironmentally  significaint  policies  on  the 
Registry.   Employer  reprisal  protections  are  provided  to  employees  reporting  on 
suspected  violations  under  Acts  administered  by  the  14  ministries. 
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The  14  ministries  are: 

Ministry  of  Agriculture  and  Food 

Ministry  of  Consumer  and  Commercial  Relations 

Ministry  of  Culture,  Tourism  &  Recreation 

Ministry  of  Economic  Development  and  Trade 

Ministry  of  Environment  and  Energy 

Ministry  of  Finance 

Ministry  of  Health 

Ministry  of  Housing 

Ministry  of  Labour 

Management  Board  of  Cabinet 

Ministry  of  Municipal  Affairs 

Ministry  of  Natural  Resources 

Ministry  of  Northern  Development  and  Mines,  and 

Ministry  of  Transportation. 

This  list  reflects  the  government's  belief  that  environmental  considerations  affect  a 
wide  range  of  government  activity  and  are  not  limited  to  ministries  with  clear 
environmental  mandates.   Further  details  on  the  implementation  schedule  may  be 
obtained  in  the  draft  regulation  (#1)  which  is  available  through  the  MOEE  Public 
Information  Centre. 

3.2       Will  Ontario  Hydro  be  subject  to  the  EBR? 

Ontario  Hydro  will  not  be  subject  to  the  EBR  in  the  same  way  that  ministries  are. 
The  EBR  does  not  apply  directly  to  agencies,  boards  and  commissions.   The  focus  of 
the  Bill  is  on  ministerial  obligations,  and  ministerial  accountability  through  the 
Environmental  Commissioner  and,  as  a  last  resort,  through  the  court  or  tribunals.   The 
head  of  Ontario  Hydro  is  not  elected  and  therefore,  not  politically  accountable 
according  to  the  scheme  established  by  the  Bill. 

However,  where  the  Minister  of  Environment  and  Energy  issues  policy  directives 
respecting  Ontario  Hydro,  these  policies  could  fall  within  the  EBR  provisions  affecting 
MOEE  policies  (e.g.  public  notice).   As  well,  Ontario  Hydro,  like  any  business 
operating  in  the  province,  could  be  the  subject  of  EBR  requests  for  investigation  for 
alleged  violations  of  Ontario's  environmental  laws. 
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4.    PREAMBLE  AND  DEFINITIONS 

4.1  Why  was  the  Preamble  oriented  towards  use  of  the  environment  by  humans, 
rather  than  recognizing  that  the  environment  lias  an  inherent  value? 

The  Bill  now  states  that  the  "people  of  Ontario  recognize  the  inherent  value  of  the 
natural  environment".   The  reference  to  "our"  natural  environment  in  the  draft  Bill  was 
changed  to  "the"  natural  environment. 

4.2  Why  does  the  Bill  not  cover  the  "indoor  environment"  as  well  as  the  natural 
(outdoor)  environment? 

The  Bill  is  designed  to  complement  existing  environmental  legislation  which  typically 
does  not  apply  to  the  indoor  environment. 

43        Why  was  the  definition  of  "environment"  not  made  consistent  with  definitions  in 
other  Acts  administered  by  the  Ministry  of  Environment  and  Energy? 

The  definition  of  "environment"  contained  in  the  Bill  reflects  the  purposes  of  the  EBR. 
The  definitions  of  "environment"  in  the  Environmental  Protection  Act  (EPA)  and  the 
Environmental  Assessment  Act  (EAA)  are  specific  to  the  objectives  of  those  statutes 
and  therefore,  were  not  appropriate  for  the  EBR. 

4.4  Why  are  definitions  not  given  for  such  terms  as  "sustainability"  and  "healthful 
environment"? 

The  Bill  does  not  provide  definitions  for  such  terms  as  they  tend  to  be  used  differently 
by  ministries  depending  on  the  context  and  application.  Development  of  Statements  of 
Environmental  Values  by  ministries  will  include  the  formulation  of  working  definitions 
which  relate  to  services  and  programs  within  particular  ministries. 

4.5  A  numt>er  of  comments  suggested  that  the  definition  of  "wetlands"  should  be 
changed.   How  was  this  handled  in  the  Bill? 

The  government  determined  that  a  definition  of  "wetlands"  was  not  required  in  the 
Bill.    "Wetlands"  are  implicitly  included  in  the  definition  of  "land"  under  the 
Environmental  Protection  Act  (EPA).   The  EBR  did  not  intend  to  affect  the  inclusion 
of  "wetlands"  as  part  of  the  "land"  definition  under  the  EPA. 
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5.   PURPOSES 

The  purposes  clause  b  an  essential  element  of  the  Bill  that  directly  influences  how  the  Bill 
is  to  be  interpreted. 

5.1  Why  was  the  purpose  of  restoring  the  environment  qualified  by  "where 
reasonable"? 

The  Bill  recognizes  that  restoration  cannot  take  place  at  any  cost  or  in  all  situations. 

5.2  Why  are  the  Bill's  objectives  expressed  in  human-centred  terms  (for  example,  in 
the  phrase  "for  the  benefit  of  present  and  future  generations")? 

The  government  agreed  that  these  terms  were  not  consistent  with  the  purposes  of  the 
Bill  and  deleted  these  references. 

53       Why  did  the  purposes  of  the  Bill  not  incorporate  economic  and  social 
considerations? 

These  considerations  are  implicitly  included  in  the  purposes,  for  example,  when  the 
Bill  recognizes  that  restoration  of  the  environment  is  qualified  by  "where  reasonable". 
The  objective  of  the  Bill  is  not  to  give  social  and  economic  considerations  more 
weight  but  rather  to  protect  the  intrinsic  value  of  the  natural  environment. 

5.4       Why  was  there  not  a  broad  right  to  sue  for  any  harm  to  the  environment? 

The  consequence  of  such  a  right  is  that  the  courts  would  become  the  forum  where 
environmental  standards  would  be  established  and  enforced.   The  Bill  recognizes  that 
government  has  primary  responsibility  for  setting  and  enforcing  environmental 
standards  and  not  the  courts  which  are  not  directly  accountable  to  the  public. 
Although  the  courts  are  accessible  as  a  last  resort,  the  Bill  provides  a  mechanism  to 
request  a  review  of  existing  laws  and  the  need  for  new  laws.   The  public  also  has  the 
opportunity  to  participate  in  the  development  of  any  new  or  revised  law. 


6.   STATEMENT  OF  ENVIRONMENTAL  VALUES 

The  BUI  requires  14  ministries  to  create  a  Statement  of  Environmental  Values  (SEV) 
stating  kow  the  ministry  will  icke  the  environment  into  account  in  its  decision- 
making. Draft  SEVs  will  be  placed  on  the  Registry  for  public  comment  within  three 
months  of  proclamation. 
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6.1  Does  the  ti.&R  mean  that  economic  consideratioiis  will  always  yieia  io 
environmental  factors  in  the  government's  decision- snaking? 

The  EBR  expressly  recognizes  thai  trie  environment  wili  not  be  the  only  factor 
ministnes  must  aosiut  r  •  •    .       a^     .  ..i.!;  Siatenieils  of  Environmental  Values 
(SEVs).   Mmistry  SEVs  inaicate  how  environmental  considerations  are  to  be 
integrated  with  econc  lic  aid  social  joiisiaerrcions  in  government  decision-making. 
The  Environmenial  com.nissioner  may  coaacufcat  on  a  miniâify  s  preparation  ariC  use 
of  its  SEV  in  the  report  to  ihe  Legislature. 

6.2  To  avoid  uncoordinated  ministerial  statements  on  policies,  should  there  not  be 
one  Statement  of  Environmental  Values  for  all  ministries? 

It  was  believed  that  one  govcrnment-wide  Statement  of  Environmental  Values  would 
not  relate  directly  to  the  activities  of  specific  ministries  and  would  be  more  of  a 
generic  statement.   Individual  statements  will  ensure  that  environmental  considerations 
can  be  applied  by  ministries  lo  particular  programs  and  services. 

63        How  does  the  Bill  ensure  that  ministries  comply  with  the  Statement  of 
Environmental  Values? 

The  Environmental  Commissioner  will  report  on  ministries'  compliance  with  their 
Statements  of  Environmental  Values  as  well  as  a  ininistry's  failure  to  develop  one. 
If  asked,  the  Environmental  Commissioner  will  assist  ministries  to  develop  and/or  to 
implement  their  Statement  of  Enviroimiental  Values. 


7.   PUBLIC  PARTICIPATION 

The  Bill  establishes  a  procedure  for  aotifyir.  g  the  pub  ic  when  e.    '  Jalfy 

f  ,  .T,c^^r'r  ,     f  he  public 

Hui  Ot  able  to  access  injjnnaiion  I  iruu^n  i  <e  Environmental  hegisiry,  a 
computerized  bulletin  board  of  mini^îrie..'  pro  '  Acts,  regulations,  policies, 

and  instruments.   The  EBR  does  not  duplicate  existing  public  participation  processes 
for  environmentally  signifiant  decisions,  but  establishes  the  minimum  level  of 
public  notice  an^.  co.isuUation. 

7.1       Will  the  climate  for  investment  in  Ontario  be  worsened  by  introdttcing  new 
deHays  ic  the  approvals  process  iot  iodusitry? 

The  EBR  establishes  a  formal  and  uniform  process  of  public  notification  and  comment 
on  environmentally  significant  instruments.  The  EBR  will  ensure  greater  certainty  for 
business  in  the  application  process  by  establishing  timeframes  for  the  notice  and 
comment  period.  As  public  participation  has  increasingly  become  a  pre-condition  to 
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significant  environmental  decisions  by  government,  the  EBR  process  provides  greater 
predictability. 

The  Bill  also  provides  the  public  (including  business  and  the  environmentalist 
community)  with  the  opportunity  to  learn  of  proposals  which  may  affect  them  before 
decisions  on  those  proposals  are  made. 

It  is  expected  that  the  EBR  will  result  in  sounder  decisions  being  made  with  public 
involvement.   Policies,  Acts,  regulations  or  instruments  which  are  less  than  five  years 
old  and  which  were  subject  to  public  participation  may  only  be  reviewed  where  there 
is  new  evidence  that  a  failure  to  review  would  result  in  significant  harm  to  the 
environment.   This  provision  also  offers  security  to  business. 

7.2       Ministers  appear  to  have  too  much  discretion  about  which  decisions  are 

environmentally  significant  and  placed  on  the  Registry.   Why  is  a  definition  of 
"environmentally  significant"  not  included? 

The  minister  retains  discretion  to  determine  which  policies,  Acts,  and  regulations 
should  go  on  the  Registry.   This  discretion  is  necessary  since  it  is  impossible  to  define 
specifically  enough  in  advance  which  proposed  decisions  will  be  environmentally 
significant.  The  Environmental  Commissioner  will  be  able  to  report  on  this  exercise 
of  ministerial  discretion  to  the  Legislature. 

The  Bill  provides  guidelines  to  ministries  on  factors  which  must  be  talcen  into 
consideration  in  determining  whether  an  Act,  policy,  regulation  or  instrument  is 
environmentally  significant.   In  the  case  of  instruments,  each  ministry  subject  to  this 
part  of  the  EBR  will  identify  those  instruments  considered  to  be  the  most 
environmentally  significant  in  draft  regulations.   MOEE  released  their  draft  regulation 
(#2)  at  Second  Reading  of  the  EBR.  The  public  will  be  able  to  comment  on  these 
regulations. 

73        How  will  the  classification  scheme  for  instruments  work? 

Both  the  classification  scheme  and  the  process  of  classification  have  been  laid  out  in 
the  Bill.  There  are  three  classes  of  proposals  for  instruments:   Class  I,  Class  II  and 
Class  III.   Class  I  proposals  require  the  minimum  amount  of  public  notice  and 
comment  through  the  Registry,  although  the  minister  has  the  discretion  to  provide  for 
more  notice  and  comment  opportunities.   Class  II  proposals  have  greater 
environmental  significance  and  require  additional  methods  of  public  notice  to  the 
Registry.  In  addition,  the  minister  may  consider  that  a  Class  II  proposal  merits  a 
public  meeting.   Class  III  proposals  are  those  which  are  currently  subject  to  a  hearing 
pnx^ess  due  to  their  significance  and  the  level  of  public  input  required. 
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7.4  Some  members  of  the  public  were  c  jncerned  abour  the  accessibility  of  the 
Registry  and  whether  notification  on  this  Registry  would  be  sufficient  to  enable 
all  interested  parties  to  hear  of  the  proposal.   Will  there  be  other  means  of 
notification? 

Access  to  the  Registry  will  oe  available  in  public  offices  and  tluough  personal 
computers  equipped  with  modems.  The  Registry  will  provide  residents  with  sufficient 
information  to  understand  the  nature  of  the  proposal  as  well  as  the  name  and  address 
of  a  person  in  the  relevant  ministry  to  whom  the  public  may  write  for  additional 
information    Information  will  be  provided  regarding  the  timing  and  manner  in  which 
comments  may  be  made. 

The  Bill  provides  that  where  the  proposed  instrument  is  classified  as  Class  II  for  the 
purpose  of  public  participation,  the  minister  is  required  to  give  additional  notice  such 
as  news  releases,  newspaper  advertisements,  or  written  notice  to  community  leaders. 

7.5  Will  the  Registry  be  interactive  to  allow  users  to  provide  comments,  and  request 
additional  information? 

In  order  to  control  the  co&i  of  the  Registry,  it  will  initially  be  established  to  provide 
only  notification  of  proposais,  appeals  and  decisions  to  the  public.  The  Registry  will 
be  a  bulletin  board  service  with  provision  for  additional  capabilities  which  may  be 
added,  if  necessary,  at  a  later  date.   The  environmental  Registry  is  being  developed  as 
one  component  of  a  government-wide  information  network. 

7.6  Some  Industries  were  concerned  that  competitors  would  have  access  to 
confidential  information  as  a  result  of  applications  going  on  the  Registry.   How 
will  business  l>e  protected? 

The  information  which  goes  on  the  Registry  will  be  screened  to  ensure  that  it  does  not 
reveal  sensitive  business  information  in  violation  of  the  Freedom  of  Information  and 
Protection  of  Privacy  Act  (FOIPOP).   The  existing  protection  under  FOIPOP  will 
continue  to  apply. 

7.7  When  will  the  Ministry  of  Environment  âind  Energy  regulation  ciassifying 
prescrit>ed  instruments  be  avaibble? 

The  draft  MOEE  regulation  (#2)  has  been  released  for  public  comment  and  will  be 
finalized  following  proclt.Tdation  of  the  Bill.   Other  ministries  will  be  required  to 
prepare  a  dtaft  regulation  to  classify  their  own  instruments.  These  regulations  will 
also  be  subject  to  public  consultation. 
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7.8  Will  businesses  be  required  to  fuini  the  public  participation  requirements  of  the 
EBR  as  well  as  those  of  other  statutes? 

The  EBR  does  not  duplicate  any  existing  public  participation  process  which  is 
substantially  equivalent  to  the  Bill's  requirements.   The  Bill  specifically  exempts 
certificates  of  approval  and  permits  required  for  the  implementation  of  projects 
approved  by  bodies  such  as  the  Environmental  Assessment  Board  where  the  public  has 
had  an  opportunity  to  participate.   In  addition,  the  public  participation  requirements  of 
the  Bill  do  not  apply  to  projects  approved  or  exempted  under  the  Environmental 
Assessment  Act. 

7.9  Will  increased  opportunities  for  public  input  lead  to  regulations  being  drafted 
without  a  thorough  analysis  of  other  pertinent  considerations? 

The  purpose  of  public  participation  is  hot  to  abdicate  responsibility  for  making 
difficult  decisions  which  affect  the  public  but  to  ensure  that  govermnent  decisions 
affecting  the  environment  are  made  with  icnowledge  of  all  the  relevant  and  divergent 
interests. 

7.10  Will  there  be  timelines  for  public  consultation? 

Timelines  for  minimum  public  notice  and  comment  are  set  out  in  the  Bill.   The 
minimum  period  of  notice  and  comment  is  thirty  days  on  the  Registry,  although  the 
minister  has  the  discretion  to  provide  additional  time.   Proposals  will  not  be  removed 
fi-om  the  Registry  until  a  decision  has  been  made  and  the  public  has  been  informed  of 
the  decision  and  how  public  comments  were  incorporated. 


8.   ENVIRONMENTAL  COMMISSIONER 

The  Bill  establishes  the  office  of  the  Environmental  Commissioner  to  serve  as  an 
independent  body,  or  "watchdog  ",  to  oversee  and  report  on  the  implementation  and 
operation  of  the  EBR.   The  Environmental  Commissioner  will  be  appointed  by  the 
Legislative  Assembly  for  a  five  year  term. 

The  Environmental  Commissioner  will  submit  annual  reports  to  the  Legislature 
commenting  on  ministries*  performance  in  relation  to  EBR  requirements.   The 
Environmental  Commissioner  may  make  any  special  reports  that  the  Commissioner 
believes  are  necessary  to  alert  the  Legislature  to  serious  problems. 

8.1        How  will  the  Environmental  Commissioner's  independent  status  be  assured? 

TTie  Environmental  Commissioner  will  be  an  officer  of  the  Ontario  Legislature  for  a 
five  year  term  and  will  report  to  the  Legislative  Assembly,  not  to  individual  ministers. 
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The  Environmental  Commissioner  must  work  exclusively  as  Commissioner  and 
therefore  will  be  unable  to  hold  any  conflicting  positions.   The  Environmental 
Commissioner  will  take  an  oath  that  he  or  she  will  impartially  perform  the  functions 
of  the  Office.   In  addition,  the  Environmental  Commissioner's  office  will  have  staff 
and  will  not  be  def>endent  on  civil  servants  working  for  individual  ministries. 

8.2       Won't  the  Environmental  Commissioner  Just  be  another  costly  layer  of 
bureaucracy? 

It  is  anticipated  that  the  Environmental  Commissioner's  Office  will  be  a  lean 
organization.   It  will  operate  on  a  budget  to  be  reviewed  and  accepted  by  the  Board  of 
Internal  Economy,  a  multi-party  committee  of  the  Legislature.   In  addition,  this  Board 
will  have  to  approve  the  number  and  salary  of  staff.   Staff  salaries  must  be 
commensurate  with  those  of  public  service  employees.  The  finances  of  the  Office  will 
be  audited  by  the  Provincial  Auditor. 

The  Environmental  Commissioner  will  not  duplicate  the  functions  of  any  existing 
organization  or  ministry.   The  Environmental  Commissioner  will  track  the  use  of  the 
environmental  Registry  and  employer  reprisals,  review  ministries'  compliance  with 
their  obligations  under  the  Bill,  and  report  to  the  Legislature  on  the  ministries'  record 
and  the  use  of  ministerial  discretion.   It  will  not  conduct  reviews  of  environmental 
decisions  or  investigate  complaints,  but  will  have  the  ability  to  request  and  report  on 
information  received  from  responsible  ministries. 

8J       The  Environmental  Commissioner  does  noi  appear  lio  have  sufficient  powers. 
Will  the  Environmental  Commissioner  be  able  to  Investigate  offences  and  take 
polluters  to  court? 

The  Environmental  Commissioner  is  to  be  a  "watchdog"  to  ensure  compliance  with  the 
Bill.   Giving  the  Environmental  Commissioner  investigative  pwwers  would  duplicate 
existing  capabilities  within  government  such  as  the  Ombudsman  and  would  be  a  costly 
addition,   if  the  Environmental  Commissioner  believes  that  a  ministry  has  not 
adequately  used  its  investigatory  powers,  the  Environmental  Commissioner  will  be 
able  to  access  necessary  information  and  comment  on  a  particular  ministry  in  a  report 
to  the  Legislature. 

8.4       Why  does  the  Environmental  Commissioner  not  report  to  the  Legislature  more 
than  once  every  two  years? 

The  government  agreed  with  the  recommendation  to  increase  the  frequency  of 
reporting  and  has  revised  the  Bill  to  require  the  Environmental  Commissioner  to  report 
annually  to  the  Legislature.   The  Environmental  Commissioner  is  also  able  to  make 
special  reports  where  such  reports  should  not  be  deferred  until  the  annual  report. 
Special  reports  to  the  Legislature  may  be  initiated  by  the  Environmental  Commissioner 
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to  report  on  any  activities  of  concern,  such  as  a  minister's  adherence  to  the  provisions 
of  the  Bill. 

8.5        Will  the  Environmental  Commissioner  be  ubie  to  screen  out  frivolous  applications 
for  review  or  investigation? 

The  Environmental  Commissioner  will  not  be  empowered  to  screen  out  frivolous 
requests  for  review  or  investigation  as  it  is  up  to  each  ministry  to  determine  the 
seriousness  of  each  request.  The  ministry  has  the  expertise  to  determine  whether  a 
review  is  warranted  or  a  request  for  an  investigation  is  frivolous  or  vexatious. 
Ministers'  exercise  of  discretion  in  making  such  judgments  is  reviewable  by  the 
Environmental  Commissioner. 


9.   REQUESTS  FOR  REVIEW 

The  Bill  permits  any  two  Ontario  residents  to  request  reviews  of  existing 
(environmentally  significant)  government  policies,  prescribed  Acts,  regulations  and 
instruments  as  well  as  the  need  for  new  policies.  Acts,  and  regulations.   The 
requests  are  submitted  to  the  Environmental  Commissioner  who  will  forward  them 
to  the  appropriate  ministry. 

9.1  How  does  the  review  process  under  the  EBR  difTer  from  processes  currently 
available? 

The  EBR  is  in  addition  to  existing  channels,  such  as  letters  to  the  Minister,  for 
requesting  reviews  of  ministry  policy.   The  formalized  procedure  for  requesting  a 
review  under  the  EBR  has  the  advantage  that  the  relevant  ministry  is  required  to 
respond  to  the  request  within  defined  timeframes,  and  give  reasons  for  that  response. 
The  Environmental  Commissioner  receives  a  copy  of  each  request  and  notification  of 
the  outcome  of  the  request.   In  addition,  the  Environmental  Commissioner  may  review 
ministries'  responses. 

9.2  Some  comments  expressed  concern  about  the  potential  volume  of  requests  for 
review.   How  will  ministries  handle  this  additional  workload? 

Ministries  currently  receive  and  respond  to  requests  for  review.   While  the  EBR 
formalizes  this  process  by  guaranteeing  members  of  the  public  a  response,  it  is  not 
anticipated  that  the  EBR  will  result  in  a  dramatic  increase  in  the  volume  of  these 
requests.   The  EBR  requires  the  minister  to  evaluate  the  seriousness  and  priority  with 
which  he/she  should  address  the  issue.  The  minister  retains  the  discretion  to  decide 
whether  a  review  is  necessary,  but  risks  the  scrutiny  of  the  Environmental 
Commissioner. 
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9J        Will  requests  For  review  cause  uncertainty  due  to  constant  changes  in  ministry 
policies? 

The  Bill  does  not  require  ministers  to  review  all  decisions  about  which  requests  are 
made.   The  minister  is  obligated  to  consider  whether  the  public  interest  warrants  a 
review  but  may,  after  consideration,  decide  not  to  review  the  Act,  policy,  regulation  or 
instrument. 

The  Bill  provides  certainty  for  decisions  made  within  the  preceding  five  years  where 
public  consultation  was  conducted.    Reviews  may  be  conducted  if  evidence  is 
presented  that  significant  harm  to  the  environment  will  occur  and  such  evidence  was 
not  taken  into  account  when  the  decision  was  originally  made. 

9.4  Some  comments  noted  that  it  may  be  too  costly  and  difTicult  to  provide 
"scientific"  evidence  as  background  to  a  request  for  review.   Why  is  this 
requirement  necessary? 

The  Bill  has  been  revised  to  require  a  summary  of  the  "evidence"  (not  "scientific 
evidence")  with  the  application  for  review.   This  change  still  provides  the  ministry 
with  sufficient  information  to  determine  whether  requests  are  based  on  a  demonstrable 
need. 

9.5  The  timelines  provided  for  the  review  process  are  too  long.   Why  is  there  no 
restriction  on  the  amount  of  time  a  review  can  take? 

The  time  requirements  for  notice  of  a  decision  whether  to  review  have  been  shortened 
considerably  in  the  revised  Bill.  The  time  for  the  Environmental  Commissioner  to 
pass  the  request  to  the  appropriate  ministry  has  been  reduced  to  10  days  from  30  days 
while  the  time  for  a  ministry  to  acknowledge  receipt  of  a  request  has  been  reduced 
from  30  to  20  days.   In  addition,  the  minister  must  now  give  notice  of  his/her  decision 
to  review  within  60  days  of  receiving  the  application  instead  of  120  days  under  the 
draft  Bill.   It  is  not  feasible  to  include  timelines  for  review  in  the  Bill  since  the  time 
required  for  such  a  review  will  be  dependent  on  the  complexity  of  the  issues  and  the 
numbers  of  reviews  ongoing  at  any  one  time  within  a  ministry. 

9.6  Why  is  the  minister  not  required  to  give  reasons  for  his/her  decision  whether  to 
condiKt  a  review? 

The  Bill  now  requires  the  minister  to  provide  reasons  for  a  decision  to  conduct  or  not 
to  conduct  a  review. 

9.7  Why  is  there  an  age  restriction  on  who  can  apply  for  reviews  and  investigations? 

The  revised  Bill  deleted  this  restriction.   Residents  under  the  age  of  18  as  well  as 
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corporations  resident  in  Ontario  may  make  applications  for  review  and  investigation. 

9.8        Why  does  the  minister  have  so  much  discretion  in  determining  whether  to 
conduct  a  review? 

Ministerial  discretion  is  necessary  to  ensure  that  resources  are  allocated  to  those 
reviews  which  are  of  the  highest  priority.  The  Bill  sets  out  guidelines  which  the 
minister  must  consider  in  determining  whether  a  review  will  be  conducted.   Ministry 
decisions  on  whether  to  conduct  reviews  will  be  subject  to  the  scrutiny  of  the 
Environmental  Commissioner. 


10.   REQUESTS  FOR  INVESTIGATION 

The  Bill  establishes  a  formal  procedure  for  members  of  the  public  to  request  an 
investigation  by  the  government  regarding  alleged  violations  of  environmental  laws. 
Any  two  residents  of  Ontario  may  submit  a  sworn  statement  to  the  Environmental 
Commissioner  requesting  an  investigation.  The  Bill  sets  timeframes  within  which  the 
relevant  ministry  must  respond  with  a  decision  whether  an  investigation  will  be 
conducted  (including  reasons),   and  must  complete  and  report  upon  the  outcome  of 
the  investigation.   The  Environmental  Commissioner  will  report  on  how  ministries 
respond  to  requests  for  investigation. 

10.1  Is  there  anything  in  the  Bill  which  prevents  businesses  and  industry  from  being 
harassed  by  frivolous  complaints? 

The  EBR  provides  residents  of  Ontario  with  the  right  to  request  an  investigation  into 
alleged  contraventions  of  prescribed  environmental  laws.   Frivolous  complaints  can  be 
screened  out  at  several  points  in  the  process.  The  applicants  must  make  a  sworn 
statement  that  they  believe  the  facts  alleged  in  the  application  are  true.   Where  the 
applicants  knowingly  make  false  allegations,  criminal  action  may  be  taken.  The 
relevant  ministry  is  not  obligated  to  investigate  where  complaints  are  deemed  frivolous 
or  not  serious  enough,-  or  where  failure  to  investigate  is  not  likely  to  cause  harm  to  the 
.environment.   In  addition,  ministries  are  not  required  to  duplicate  ongoing  or 
completed  investigations. 

10.2  Will  there  be  a  diversion  of  resources  in  the  Ministry  of  Environment  and  Energy 
away  from  performing  other  crucial  functions  in  favour  of  the  higher  profile  EBR 
requests  for  investigation? 

No.  The  ministry  currently  receives  and  responds  to  25,000  complaints  annually. 
While  the  EBR  formalizes  this  process  by  guaranteeing  members  of  the  public  a 
response,  it  is  not  anticipated  that  the  EBR  will  result  in  a  dramatic  increase  in  the 
volume  of  these  requests.   The  EBR  requires  the  minister  to  evaluate  the  seriousness 
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of  complaints,  and  determine  the  order  and  priority  of  investigations. 

lOJ      Will  the  minister  be  required  to  give  reasons  for  a  decision  not  to  investigate? 

The  Bill  now  includes  a  requirement  for  a  Mmister  to  give  reasons  for  a  decision  not 
to  investigate.   The  minister  is  required  to  notify  the  person  requesting  the 
investigation,  the  person  alleged  to  have  been  contravening  the  law,  and  the 
Environmental  Commissioner. 

10.4  Can  the  timeframes  for  responding  to  requests  for  investigation  be  shortened? 

The  time  frames  have  been  substantially  shortened  in  the  revised  Bill.  The 
Environmental  Commissioner  must  now  refer  the  request  to  the  appropriate  ministry 
within  10  days  of  receiving  the  application  instead  of  30  days  in  the  draft  Bill. 
Ministers  must  acknowledge  receipt  of  the  request  to  the  applicant  within  20  days 
instead  of  30  days.   Notification  of  the  decision  not  to  investigate  must  be  made 
within  60  days  of  receiving  the  application  rather  than  120  days  in  the  draft  Bill.   In 
addition,  the  minister  must  now  complete  the  investigation  or  give  the  persons 
requesting  the  investigation  a  written  estimate  of  the  time  required  to  complete  it 
within  120  days  rather  than  6  months  as  in  the  draft  Bill. 

10.5  Will  the  ministry  have  the  right  to  refuse  a  request  for  an  investigation  if  one  has 
been  completed  or  is  ongoing? 

The  minister's  duty  to  investigate  does  not  require  a  minister  to  duplicate  an  ongoing 
or  completed  investigation. 

11.   CAUSE  OF  ACTION  FOR  HARM  TO  A  PUBLIC  RESOURCE 

The  EBR  creates  a  new  cause  of  action  where  a  contravention  or  imminent 
contravention  of  environmental  laws  has  caused  or  will  imminently  cause  significant 
harm  to  a  public  resource.  When  there  has  been  an  unsatisfactory  response  by 
government  to  a  request  for  an  investigation,  a  member  of  the  public  may  take  the 
offender  to  court  to  obtain  a  court  order  to  stop  the  activity  which  is  harming  a 
public  resource  and/or  a  court-approved  plan  to  restore  a  public  resource. 

11.1      Will  the  EBR  lead  to  a  flood  of  frivolous  litigation  against  industry? 

Court  action  is  a  last  resort  in  the  EBR.  Before  a  plaintiff  may  go  to  court  against  an 
alleged  polluter,  he/she  must  first  request  an  investigation  (except  where  the  delay 
caused  by  such  a  request  would  result  in  serious  harm  to  a  public  resource)  by 
submitting  a  sworn  statement  to  the  Environmental  Commissioiier.   The  government 
must  first  have  the  opportunity  to  effectively  enforce  the  laws,  by  charging  and 
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prosecuting  an  offender  and/or  taking  appropriate  administrative  action  to  resolve  the 
problem,  if  a  violation  has  occurred.   If  the  government's  response  is  not  reasonable, 
then  a  plaintiff  may  proceed  to  court.   In  order  to  win  an  action  for  harm  to  a  public 
resource,  the  f)erson  bringing  the  action  must  prove  to  the  court  that  the  law  was 
contravened  by  the  defendant  and  that  significant  harm  to  a  public  resource  has 
occurred  or  was  about  to  occur. 

There  is  no  personal  financial  incentive  for  the  plaintiff  to  sue.   A  successful  suit  does 
not  bring  the  plaintiff  any  monetary  rewards.   The  two  main  outcomes  of  court  action 
are  injunctions  to  stop  the  activity  and  orders  to  develop  plans  to  restore  the  public 
resource. 

11.2     How  will  environmentalists  be  able  to  afTord  to  bring  a  lawsuit  for  harm  to  a 
public  resource  under  the  EBR?    Is  funding  available  under  the  Intervener 
Funding  Project  Act? 

The  new  cause  of  action  does  not  qualify  for  funding  under  this  Act.   However, 
according  to  the  normal  cost  rules,  where  the  plaintiff  has  successfully  argued  his/her 
case,  the  plaintiff  may  recover  legal  costs  from  the  defendant.   Where  the  plaintiff 
does  not  succeed,  the  court  may  consider  special  circumstances  such  as  whether  the 
case  raises  novel  legal  points  or  is  a  test  case  and  the  court  may  not  order  the  plaintiff 
to  pay  the  defendant's  costs. 

lU      Why  is  the  new  cause  of  action  necessary? 

Currently,  only  the  government  has  the  administrative  tools  necessary  to  protect  public 
resources  and  may  bring  a  person  or  company  which  has  violated  environmental  laws 
to  court  to  obtain  compensation  for  the  harm  caused.   Where  the  govenmient  has 
failed  to  act,  individuals  are  not  entitled  at  the  present  to  use  the  courts  to  protect  and 
restore  public  resources.  The  EBR  empowers  members  of  the  public  to  take  action  to 
protect  the  environment. 

11.4  Can  a  member  of  the  public  sue  for  harm  to  a  public  resource  caused  by  a 
contravention  of  a  federal  environmental  law? 

The  only  instance  in  which  federal  law  can  be  the  basis  of  a  lawsuit  under  the  EBR 
occurs  where  there  has  been  federal/provincial  agreement  that  the  province  will 
enforce  the  federal  law.   An  example  is  the  federal  Fisheries  Act. 

11.5  Farmers  were  concerned  that  they  could  be  sued  for  normal  farming  practices 
creating  noise,  odour  and  dust  which  are  protected  under  the  Farm  Practices 
Protection  Act   How  will  the  EBR  address  this  issue? 

The  revised  Bill  states  that  a  pre-condition  to  commencing  the  new  cause  of  action 
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against  a  farming  practice  related  to  noise,  order,  and  dust  is  a  hearing  before  the 
Farm  Practices  Protection  Board  (FPPB)  which  has  statutory  power  to  determine  what 
is  a  normal  farming  practice.  The  decision  of  the  FPPB  may  be  used  to  resolve  the 
matter.   If  there  is  no  resolution  and  the  matter  proceeds  to  court,  the  finding  of  the 
FPPB  may  be  used  as  evidence  in  court. 

11.6  Non-parties  in  court  actions  for  harm  to  a  public  resource  should  not  have  the 
right  to  appeal  a  restoration  plan  if  they  have  not  already  been  involved  in  the 
negotiation  of  the  restoration  plan.   How  does  the  Bill  address  this  issue? 

The  Bill  makes  it  clear  that  non-parties  are  not  entitled  to  become  involved  in  the 
action  if  the  court  has  already  ordered  the  parties  to  negotiate  a  restoration  plan.   Non- 
parties do  not  have  an  automatic  right  of  appeal  even  if  they  have  been  involved  in  the 
proceedings  prior  to  the  court  order;  the  court  will  make  a  determination  of  who  has  a 
right  of  appeal  of  a  restoration  plan. 

11.7  It  is  questionable  whether  the  courts  have  the  expertise  to  be  involved  in  the 
development  of  restoration  plans  which  should  be  left  to  specialized  scientific  and 
environmental  experts.   How  will  this  be  handled? 

Under  the  Bill,  the  court  may  request  expert  assistance  in  assessing  restoration  plans. 
To  determine  whether  to  approve  an  agreed-upon  plan,  the  court  may  appoint  experts. 
If  the  parties  have  not  reached  agreement  on  a  plan  or  if  the  court  is  not  satisfied  with 
the  plan,  then  the  court  may  appoint  persons  to  investigate  and  report  back  on  matters 
relevant  to  the  development  of  the  plan. 

11.8  Once  a  court-approved  settlement  has  been  reached,  will  further  litigation  by 
residents  of  Ontario  be  allowed? 

The  revised  Bill  reflects  the  government's  view  that  no  further  action  should  be 
permitted. 


12.   ELIMINATION  OF  THE  PUBLIC  NUISANCE  RULE 

The  Ontario  government  believes  it  is  important  that  the  public  have  the  right  to  sue 
where  they  have  suffered  direct  economic  loss  or  direct  personal  injury  as  a  result  of 
a  public  nuisance.    The  EBR  eliminates  the  current  obstacles  to  suing  for  public 
nuisance. 

Most  comments  agreed  with  this  position. 
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13.    RIGHT  TO  REFUSE  WORK 

Why  does  the  EBR  not  include  a  right  to  refuse  work  that  harms  the 
environment? 

The  government  and  the  EBR  Task  Force  considered  the  right  to  refuse  work  and  the 
need  for  joint  environmental  safety  committees  but  did  not  come  to  any  conclusions 
on  these  issues.   The  Task  Force  recommended  that  the  Ministry  of  Labour  and  the 
Ministry  of  Environment  and  Energy  begin  to  study  these  questions.   The  government 
endorsed  this  and  these  discussions  are  planned.  The  EBR  does  ensure  that  employees 
who  blow  the  whistle  on  polluting  employers  will  be  protected  against  employer 
reprisals. 


14.    FIRST  NATIONS 

How  wUI  the  EBR  afTect  First  Nations? 

The  EBR  will  not  infringe  upon  or  add  to  Aboriginal  and  Treaty  rights  recognized  and 
affirmed  in  the  Constitution.   In  addition,  unresolved  constitutional  issues  will  not  be 
affected  by  the  EBR. 

Aboriginal  peoples  will  be  able  to  use  the  Bill's  provisions  to  ensure  thç  protection  of 
the  environment.   Further  consultations  with  First  Nations  on  the  EBR  are  planned. 


Page  19 


